TO: Jefferson Parish Bar Association – CLE Committee
FROM:  El Abogado
DATE: March 2026
RE: Constitutionality of Louisiana Civil Code Article 2315.12 (Act 17, 2025 Regular Session)

I. Executive Overview (For Judges & Practitioners)
Louisiana Civil Code Article 2315.12 represents a sharp departure from traditional Louisiana tort principles by denying general damages and past and future lost wages to a defined class of plaintiffs—those deemed “unauthorized aliens” under federal immigration law—when injured in automobile accidents. Although framed as tort reform, the statute functions as a status-based limitation on remedies, untethered to fault, causation, or conduct.
This report is structured to assist judges and practitioners in quickly identifying (1) how the statute operates, (2) where its strongest constitutional defenses lie, and (3) where it is most vulnerable under existing federal and Louisiana jurisprudence. The analysis proceeds in three substantive stages—statutory structure, federal constitutional review, and Louisiana constitutional review—followed by a discussion of likely litigation consequences, severability, and judicial narrowing.
At a high level, the statute’s ban on wage recovery presents a closer constitutional question, given federal immigration law and Hoffman Plastic–based reasoning. By contrast, the ban on general damages, particularly when coupled with the UM/UIM exception, presents the statute’s most serious constitutional risk. Even if partially upheld, Article 2315.12 is likely to be narrowed through judicial construction rather than applied categorically as written.

II. Statutory Architecture: The “Three Buckets” Framework
Article 2315.12 is best understood through a three-part analytical structure that mirrors its text and highlights its internal tensions:
1. The Definition (Subsection A)
2. The Prohibition (Subsection B)
3. The Exception (Subsection C)
This framework is particularly useful for both constitutional analysis and trial-level application.
A. The Definition: Incorporation of Federal Immigration Law
The statute defines an “unauthorized alien” as a person who is unlawfully present under the Immigration and Nationality Act. By incorporating federal law wholesale, the Legislature avoided creating an independent state standard—but in doing so, it imported a highly technical federal concept into routine state tort litigation.
From a practical standpoint, this choice raises immediate threshold questions that are not answered by the statute itself:
· Which party bears the burden of proving unlawful presence?
· What quantum of proof suffices in a state civil proceeding?
· How should a state court treat unresolved or discretionary federal immigration determinations?
The statute therefore invites early motion practice, bifurcation requests, and discovery disputes focused not on fault or injury, but on federal status classifications that state courts are ill-equipped to adjudicate with uniformity.
B. The Prohibition: What Is Barred—and What Is Not
Subsection B bars recovery of general damages and past and future wages in actions arising from automobile accidents. Notably, it does not bar recovery of special damages such as medical expenses or property damage.
This distinction is constitutionally significant. General damages are the principal means by which Louisiana tort law compensates pain, suffering, disability, and loss of enjoyment of life. Their categorical elimination fundamentally alters the remedial character of the cause of action for the affected class.
C. The Exception: UM/UIM Claims
Subsection C provides that the statute does not apply to claims brought against UM/UIM policies when the plaintiff is a named insured. This carve-out is central to the constitutional analysis.
If the statute’s purpose were genuinely to deter unlawful presence or to avoid rewarding illegal conduct, the availability of first-party insurance would be irrelevant. The exception strongly suggests that the statute’s primary effect—and perhaps its true function—is to shield third-party liability insurers from paying certain categories of damages, while preserving coverage where premiums have already been collected.
This internal inconsistency substantially weakens the statute’s rational-basis defense.

III. Federal Preemption and the Hoffman Divide
A. What Hoffman Plastic Actually Held
Hoffman Plastic Compounds, Inc. v. NLRB bars backpay awarded by a federal agency to an undocumented worker whose employment itself violated IRCA. The decision rests on preventing federal labor remedies from undermining federal immigration enforcement.
Crucially, Hoffman:
· Did not involve tort law;
· Did not involve a private negligence action;
· Did not announce a categorical rule barring all wage‑based remedies to undocumented persons.
B. Majority State Approach vs. Minority Approach
Most states (Texas, California, New York) have declined to extend Hoffman to tort damages, reasoning that:
· Tort law regulates negligence, not immigration;
· Denying damages creates perverse incentives to injure undocumented persons;
· A negligent tortfeasor should not receive a windfall.
Florida—and now Louisiana by statute—has adopted the minority view, treating undocumented labor as legally valueless for tort purposes.
C. Fifth Circuit Tension
Fifth Circuit precedent allows recovery of lost wages by undocumented plaintiffs, with damages adjusted to reflect likely deportation or home‑country earning capacity. Article 2315.12 goes further, imposing a total legislative ban, placing it in tension with established Fifth Circuit remedial principles.

IV. Equal Protection Analysis: Federal and State Perspectives
A. Federal Equal Protection (Fourteenth Amendment)
Undocumented immigrants are “persons” entitled to equal protection under the Fourteenth Amendment. However, they are not a suspect class, and Article 2315.12 is therefore subject to rational-basis review at the federal level.
A useful analytical distinction—particularly for judicial audiences—is to separate the statute’s two principal prohibitions.
1. Lost Wages: The State’s Strongest Position
The State will rely heavily on Hoffman Plastic Compounds, Inc. v. NLRB and the Immigration Reform and Control Act (IRCA) to argue that courts should not award compensation for wages that federal law forbids a person from earning. Under this theory, future lost wages are not truly “lost” if the plaintiff lacked legal authorization to earn them.
Although many courts have rejected extending Hoffman to tort law, the wage prohibition presents a closer constitutional question and is likely the most defensible portion of the statute under rational-basis review.
2. General Damages: The Statute’s Most Vulnerable Feature
The prohibition on general damages raises a distinct and more serious equal protection concern. Pain, suffering, and physical impairment are unrelated to immigration status. A broken leg, permanent disability, or chronic pain is experienced identically regardless of a plaintiff’s legal status.
The State’s asserted interest in immigration deterrence bears little logical relationship to denying compensation for non-economic injury arising from unintentional automobile accidents. As such, plaintiffs will argue that this portion of the statute resembles the kind of broad, status-based civil disability that has failed rational-basis review when it is untethered to the statute’s stated purpose.
Courts applying Romer v. Evans–style analysis may find the general-damages ban difficult to justify, particularly in light of the UM/UIM exception.
B. Louisiana Equal Protection (La. Const. art. I, § 3)
Louisiana’s Equal Protection clause is textually broader than its federal counterpart and has been interpreted to provide heightened scrutiny for certain classifications. Litigants are likely to argue that classifications tied to alienage or national origin implicate the constitutional protections associated with “birth” or “culture,” shifting the burden to the State to demonstrate that the statute substantially furthers a legitimate interest.
Whether courts ultimately accept that framing remains unsettled, but it represents an additional avenue of constitutional risk under state law.

V. Open Courts and Adequate Remedy (La. Const. art. I, § 22)
Article I, § 22 guarantees that “every person shall have an adequate remedy by due process of law.” Louisiana courts have upheld legislative modifications to tort remedies, but only within defined limits.
A. Caps Versus Categorical Bars
Under Crier v. Whitecloud and related cases, the Legislature may regulate or limit damages prospectively, particularly where a rational public purpose is served. However, those cases often involve caps or procedural trade-offs, not categorical eliminations of core damage elements.
Article 2315.12 does not merely limit recovery; it eliminates entire categories of damages for a defined class of plaintiffs, without providing any substitute benefit or alternative remedial mechanism.
B. Distinguishing No-Pay-No-Play
The State will analogize Article 2315.12 to Louisiana’s No-Pay-No-Play statute. That analogy is imperfect. No-Pay-No-Play penalizes driving-related conduct, is curable by compliance, and imposes only a limited threshold reduction. Article 2315.12, by contrast, imposes an uncapped, status-based deprivation unrelated to the conduct causing the injury.
For plaintiffs with severe non-economic injuries, the practical effect may be to render litigation economically infeasible, raising serious questions about whether an “adequate remedy” truly remains.

VI. Economic Protectionism and Fifth Circuit Doctrine
Under St. Joseph Abbey v. Castille, naked economic protectionism is not a legitimate governmental interest in the Fifth Circuit. If the statute’s real function is insulating insurers from liability—rather than promoting safety or compliance—it is constitutionally suspect even under rational‑basis review.
The UM/UIM exception is powerful evidence of this impermissible purpose.

VII. Practical Litigation Consequences
Judges and practitioners should expect:
· Early motions to bifurcate on immigration status and damages categories;
· Discovery disputes implicating Fifth Amendment privileges and protective orders;
· Inconsistent trial‑court rulings on federal immigration concepts;
· Chilling effects on access to courts for injured plaintiffs;
· Increased interlocutory and supervisory appellate litigation.

VIII. Severability and Judicial Narrowing
If a court concludes that one portion of Article 2315.12 is unconstitutional—most plausibly the categorical ban on general damages—it may nevertheless preserve other components through severability or narrowing construction. From a practical standpoint, severability will drive early motion practice, pleading strategy, and whether trial courts attempt to save the statute by limiting its reach rather than invalidating it in full.

VIII. Bottom‑Line Assessment for the Bench and Bar
Article 2315.12 is not merely tort reform. It is a status‑based redefinition of who is entitled to full civil‑law protection in Louisiana courts.
While the statute may withstand an initial federal Equal Protection challenge, it faces substantial risk under:
· Louisiana’s Open Courts clause;
· Louisiana’s Individual Dignity protections;
· Fifth Circuit prohibitions on economic protectionism;
· Internal irrationality created by the insurance exception.
Whether upheld or struck down, Article 2315.12 will force Louisiana courts to confront the outer limits of legislative power over remedies—and the meaning of the constitutional promise that “every person shall have an adequate remedy by due process of law.”

